with modification. The appellate court refused to allow set-off for the value of the U.S. banks as "going concerns," 1 9 indicating that awards for the expropriated banks as going concerns took "insufficient account of the acknowledged state of the Cuban economy following the revolution." ' 20 The lower court refused to award pre-judgment interest on the value awarded to Banco Nacional.
2 ' This was an extremely important holding because so much time had elapsed since the expropriation that the interest on the frozen assets amounted to much more than the principal. 22 The appellate opinion is unclear as to the interest issue. The Second Circuit awarded "such pre-judgment interest as may be appropriate. Because the lower court had earlier refused to grant any interest, what is meant by the words of the appellate opinion remains to be determined.
Banco is significant because it is one of the first two of the numerous Cuban expropriation cases litigated in the U.S. court system to have actually reached the central issue of the value of the expropriated assets. [eivery sovereign State is bound to respect the independence of every other sovereign State, and the courts of one country will not sit in judgment on acts of the government of another done within its own territory. Redress of grievances by reason of such acts must be obtained through the means open to be availed of by sovereign powers as between themselves. 168 U.S. at 252. When Cuba initiated the Banco action, it probably assumed that it would have complete immunity under the Act of State Doctrine. The Hickenlooper (Sabbatino) Amendment to the Foreign Assistance Act, however, created a presumption that courts could proceed with an adjudication on the merits unless the President declared that application of the Act of State Doctrine was necessary to U.S. foreign policy interests. The Act also suspended aid to nations not complying with U.S. norms of expropriation compensation. 22 U.S.C. § 23 7 0(g) (1976).
Sabbatino, on remandsub nom., Banco Nacional de Cuba v. Farr, 383 F.2d 166 (2d Cir. 1967), was decided pursuant to the Hickenlooper Amendment, thereby rejecting Cuban immunity under analysis was conducted by the courts with regard to the actual value of the expropriated assets. The courts examined three Cuban laws relevant to the expropriated banks. These laws legally enabled Cuba to expropriate the assets of the U.S. banks. They were: Article 24 of the "Fundamental Law," '2 7 Law No. 85 1, 28 and the "Bank Nationalization Law." '2 9 Article 24 of the "Fundamental Law" (the Cuban Constitution), which was passed in February 1959, prohibited confiscation by the state of foreign property "except by competent judicial authority and for justifiable reasons . . . and always after payment of adequate indemnity.
' 30 This provision for compensation, however, did not apply to any property owned by Batista, president of the former government, or any of his collaborators who might have been responsible for economic crimes or who had been unjustly enriched.
3 1 "Non-compliance with these requirements shall give the person whose property has been expropriated the right to protection by the courts and, if the case warrants, to restitution of his property. '32 This initial provision for expropriation was followed by several others. In early July 1960, Cuban Law No. 851, 3 3 providing for the nationalization of Cuban businesses and properties owned by U.S. citizens, was passed. Pursuant to this law, and Resolution 2 of Law No. 851 enacted thereunder, U.S. banking operations were confiscated on September 16, 1960. 34 On October 13, 1960, following the actual nationalization, the Cuban "Bank Nationalization Law" 35 was passed. The preamble indicates that nationalization was part of an overall scheme aimed at restructuring the whole banking system. Under this law, Banco Nacional became the legal successor of the U.S. banks which "were declared dissolved and extinguished." '36 Article 5 of that law provides for a right of indemnity under a system selected by the President of Banco Nacional as of Decemthe Act of State Doctrine. 383 F.2d at 171-72. This was later reaffirmed in the case of Alfred Dunhill of London, Inc. v. Republic of China, 425 U.S. 682, 706 (1976) .
27 LEY PRIMERA, CONSTITUCION, art. 24 (1959) (Cuba) . The current constitution states:
The expropriation of property for reasons of public benefit or social interest and with due compensation is authorized. The law establishes the method for the expropriation and the bases on which the need for and usefulness of this action are to be determined as well as the form of compensation, taking into account the interest and the economic and social needs of the person whose property has been expropriated. In spite of the promised indemnity under these laws, no system was ever devised 38 and no compensation has ever been paid by Cuba.
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Because no compensation was made, Chase asserted, and was awarded in district court, a set-off for the alleged value of its four Cuban branches, an amount which included both goodwill and going business value. On appeal, Chase asserted that the valuation fixed by the lower court was too low in spite of the fact that the award was made for going concern value. Chase's claim of right to set-off was based alternatively on either conversion constituting a violation of international law or on implied contract. 40 The Second Circuit affirmed Chase's claim based on the conversion theory, and as such did not address the "fall back" theory of implied contract.
4 ' Going concern value was not allowed as part of the appellate award, however.
The defendant U.S. bank acknowledged that it could not proceed affirmatively against Banco Nacional or the Cuban Government because of the Act of State Doctrine and sovereign immunity. National City Bank v. Republic of Chitna 4 2 held, however, that if a foreign country seeks redress in U.S. courts, counterclaims are permissible. 43 The Repubhc of China holding is reinforced by 28 U.S.C. § 1607, 44 which specifically denies immunity to a foreign state proceeding affirmatively in U.S. courts. It is important to note, however, that this statute permits counterclaims only "to the extent that the counterclaim does not seek relief exceeding in amount or differing in kind from that sought by the foreign state." '4 5 Because of this limitation on recovery by the U.S. banks, Banco Nacional had nothing to lose by initiating this litigation-at worst it would not recover the assets already taken by Chase.
37 Id. at 445. 39 The parties stipulated that payment was not made. 658 F.2d at 878. 40 Chase also asserted set-off as trustee for U.S. investors owning leased railroad equipment in possession of two Cuban railroads. Both railroads were expropriated during the revolution, and Chase claimed four million dollars as set-off. This claim was disallowed under Federal Rule of Civil Procedure 13(b) because Chase asserted the claim in its fiduciary capacity, while it was being sued in its corporate capacity. In district court, Banco Nacional raised several defenses to the counterclaims. 46 First, Banco Nacional asserted that it was a separate entity from the Cuban Government and therefore was not liable for obligations of the Cuban Government resulting from the expropriations. 4 7 The lower court rejected this argument, finding that Banco Nacional was an alter ego of the Cuban Government. 48 This finding was not challenged on appeal. 49 Second, Banco Nacional claimed that even if it and the government of Cuba are "indistinguishable entities," any claims against it were nonjusticiable because of sovereign immunity and the Act of State Doctrine.
5 0 Relying on the Supreme Court's split decision in First National City Bank v. Banco Nacional de Cuba, 5 1 the Second Circuit found the claim to be justiciable, because it met all possible requirements of the separate opinions in that case. 52 These requirements included the fact that:
(1) the Executive Branch has provided a Bemrstein letter advising the courts that it believes act of state doctrine need not be applied,(2) there is no showing that an adjudication of the claim will interfere with delicate foreign relations, and (3) the claim against the foreign sovereign is asserted by way of counterclaim and does not exceed the value of the sovereign's claim.
53
Banco Nacional also argued that, based on contemporary practice, "at best, all that is necessary ispartial payment for the value of the property taken." '54 Banco Nacional pointed out that much of the post-World War II precedent in the compensation-valuation area was found in lump-sum agreements. Generally speaking, these agreements provided compensation equivalent to only forty to sixty percent of the value of a plaintiff's claim. 55 Both courts rejected the lump-sum agreements as a justification for partial payment, distinguishing the agreements as a product of diplomatic bargaining, not appropriate for use in a judicial determination of the value of expropriated assets. 56 As the Second Circuit pointed out, adjudication should not be confused with compromise.
57 Banco Na-
46
The defenses relevant to Chase as trustee will not be discussed. See discussion at 658 F.2d at 885-87. The disagreement as to relevant international law standards reflects an even more basic divergence between the national interests of capital importing and capital exporting nations and between the social ideologies of those countries that favor state control of a considerable portion of the means of production and those that adhere to a free enterprise system.
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The classical doctrine of compensation, as stated by Secretary of State Hull in 1938, is that "no government is entitled to expropriate private property, for whatever purpose, without provision for prompt, adequate, and effective payment therefor." 6° In 1962, however, the United Nations passed a resolution providing for a different standard of compensation. U.N. General Assembly Resolution 1803 (XVII) 6 1 on Permanent Sovereignty over Natural Resources states that "appropriate compensation" must be made "in accordance with international law." '62 In the past, the United States has interpreted the U.N. standard under Resolution 1803 to mean "prompt, adequate, and effective" compensation.
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This interpretation is in accord with both Hull's statement of U.S. § § 185-188 (1965) . 66 Id. § 185. Both the district court and the court of appeals found that a violation of international law existed. 658 F.2d at 891; 505 F. Supp. at 429. The two courts differed as to the resulting compensation due for such a violation. The lower court required full and prompt compensation. 505 F. Supp. at 433. The Second Circuit hinted that "appropriate compensation" might be all that was due, though the court stated that in the instant case "appropriate" and "full" compensation were synonymous. 658 F.2d at 892-93.
RESTATEMENT (SECOND) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
Pursuant to the Restatement on Foreign Relations Law, if no violation had been found, only "just" compensation would have been required. RESTATEMENT, supra note 65, at § 186.
Though the United States continues to advocate "full" or "prompt, adequate, and effective" compensation, the growing power of the Third World has made this view increasingly difficult to maintain.
67 It certainly cannot be relied upon today in a dispute between capital-importing and capital-exporting countries. 7 ' Lillich thinks that the United States made a "major tactical error" when it refused to "acknowledge the judicial importance of Resolution 1803 (XVII). ' ' 72 Even in the early 1960's commentators such as Dawson and Weston wrote that "full" compensation was not by any means a binding rule of international law:
Far from being a "rule" of international law in the extensive deprivation context, the demand for "full" or "prompt, adequate, and effective" compensation would appear to be little more than a preference assumed for bargaining purposes-an element of legal mythology to which spokesmen pay ritualistic tribute and which has little meaning in effective policy. 73 In the past, the United States has refused to compromise its position by accepting "appropriate" compensation. 74 Ironically, the United
States is now in a worse situation than it might have been had it been willing to compromise in the past. 75 As previously noted, Communist countries typically hold today that no compensation need be paid for assets they expropriate. 76 "International law seeks to harmonize . . . these distinct, yet interdependent interests to achieve . '92 This approach of a "plurality of well-defined standards" entails many variables.
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A large number of valuation methods exist today. 94 These include capitalized market value (which includes value as a going concern), replacement value, book value, and sales value of real assets. 9 5 Use of capitalized market value presumes that a government is like an investor bidding for a take-over of a business on a stock exchange. "[C]apitalized market value is based on the expected profitability of the operation as a going concern (going business value), with an appropriate time discount factor." '9 7 This theory rests on the idea that the value of an appropriated asset (or investment), both to the deprived owner and to the depriving authority, will depend more or less on the future earnings (or benefits) that each would expect to obtain, and on the burdens that each would hope to avoid, as a result of that ownership. Going business value includes capital, physical assets, and goodwill. Goodwill was defined in this case by the district court as the pure dollar value of the right to receive the stream of income after the necessary capital has been invested to enable the purchaser to continue in the business. It is the "premium" which the purchaser of a profitable business pays, over and above the value of the tangible components necessary to the operation of the business.
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Three basic factors which generally can be considered to constitute goodwill are: (1) excess value, (2) favorable customer relations, and (3) the privilege of continuance.10° The first two are factual considerations while the third is a legal concept. These three factors are influenced by such variables as "location; manufacturing efficiency; satisfactory relations between the employees and the management; adequate sources of capital and a credit standard . ..advertising; monopolistic privileges; and in general, good business management."' 0 ' 1 All of these factors make actual valuation of goodwill a very difficult process.
The major criticism of use of the capitalized market value method of valuation is that capitalized market value includes the profits of the business.
10 2 Consideration of profits in determining the value of an expropriated business is objectionable to Third World countries, especially with regard to businesses engaged in the exploitation of natural resources, where the profit comes from use of minerals that the state itself really owns.
1 0 3 In that situation, Third World countries are especially reluctant to award compensation for goodwill. The capitalized market value method is considered more favorable to the Developed World, although the "purchasing government" can regulate the "selling" company's profits by mere regulation of its tax rate. 1 0 4 Another problem inherent in this method is that each party will value the earnings differently.
A second method used is replacement value, which is the cost of replacing the fixed assets that a company loses to expropriation. 0 5 This method, too, is considered favorable to the Developed World, because the company is compensated to the extent necessary for replacement of its lost fixed assets. 1 0 6 No compensation, however, is awarded for goodwill.
Book value and sales value of real assets are considered to be methods of valuation favorable to the Developing World because they usually lead to low figures. 1 0 7 Book value is the equivalent of total assets minus total liabilities. 10 8 Several problems exist with the use of this method. First, if assets are overestimated or underestimated, the value will be greater or less than the market value of the company. Also, if liabilities are not estimated correctly, the book value will not be correct.
10 9 Furthermore, calculations of book value are based on the assumption that the company is a going concern, 11 0 but make no award for the value of the business as a going concern. In addition, depreciation can play an important role with this method."' If a company's assets are old, they may be worth little or nothing on the books while at the same time having substantial market value. After examining the use of this method in nationalization settlements, one commentator concluded that generally accepted principles of accounting result in a book value of owner's equity that usually is less than fair value, occasionally is greater than fair value, and only by coincidence is equal to fair value. Book value is not intended to be an equitable basis for settling nationalization claims and should not be used for that purpose.
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If sales value of real assets is employed as a valuation method, a company will usually receive even less compensation than if book value is used. Under this theory, physical assets are valued as they would be on the market."
13 This means that, for example, machinery in a factory would at best be valued as second-hand and at worst as scrap. 11 4 Furthermore, the land value is sharply depressed in many cases because of problems inherent in dealing with an unstable government.
The various methods of valuation represent three different views as to the value for which compensation should be given after an expropriation: the value to the taker, the value to the original owner, and the market value."1 5 Developed countries have traditionally sought recompense in terms of value to the original owner. The Chorzow Factory case" 16 has long been relied upon by the developed world as its standard for valuation. Chorzow states that for an illegal act, "reparation must, as far as possible, wipe out all the consequences of the illegal act and reestablish the situation which would in all probability, have existed if that act had not been committed." ' 1 contemporary world.' 1 9 De Ar6chaga's contention is based on the idea that today nationalization or expropriation is a "sovereign right of the State and. . . consequently entirely lawful."' 20 Thus, "the general rules of State responsibility that govern unlawful acts can no longer be applied."' 12 1 Both de Ar6chaga and the Third World generally espouse the view that the key to valuation should be "the beneficial gain which has been obtained by the nationalizing State. "' 22 Into this unsettled area of compensation and valuation came the Banco case. The Banco court had to choose which standards it would use. The Second Circuit agreed with the district court's statement that Sabbatino 123 required international law, not local law, be applied. 24 The two courts differed as to the interpretation of international law, however. The lower court noted that it "should avoid identifying as a principle of international law, what is actually only a policy of our nation."'
' 25 Yet, the district court chose to apply what is clearly the U.S. standard, noting that "[a]s a district court, we are not free to overlook or neglect the interpretation of international law reiterated a hundred times over in the American courts simply because some other nations in public debate and diplomatic correspondence, have expressed a different view."' 126 The Second Circuit, as discussed i'nia, took a more liberal stand. The expropriation was held by the district court to constitute a violation of international law and therefore "American citizens in Cuba are and were entitled to full and prompt recompense for their private property seized, to be made in funds convertible to dollars."' 127 This standard included recovery for the banking assets as a going concern. The lower court supported the use of going concern value with its finding that Cuba had continued to use Chase's branches as banks, rather than liquidating them.'
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In addition, the district court observed that " [t] he applicable value will be that which our own Government would pay to a domestic corporation under our laws of eminent domain."' 129 Under eminent domain proceedings, the U.S. Government uses going concern value in its determination of awards. ing buyer would pay in cash to a willing seller."'' Another important issue was discussed by the lower court with regard to valuation: whether or not the conduct of the Cuban Government prior to the nationalization should be taken into account.' 3 2 According to the Restatement, "full value must be determined as of the time of the taking, unaffected by the taking, by other related takings, or by conduct attributable to the taking state and having the effect of depressing the value of the property in anticipation of the taking."133 Banco Nacional argued that it was unrealistic for the court to act as if the Cuban Revolution never occurred. On appeal, the Second Circuit agreed, although the lower court awarded valuation based on circumstances as they existed shortly before the time of nationalization.1 34 With these standards in mind, the district court began its computation of actual damages to defendant resulting from the expropriation. Defendant asserted two basic theories of recovery. The first was a separate entity or contract theory, under which the Cuban branches of Chase were treated as a subsidiary of the New York bank and a debtor-creditor relationship was established.'
35 Under this theory, defendant alleged that approximately six million dollars were owed to Chase by its former Cuban branches.'
36 Under an alternative theory, the conversion or single entity theory, defendant alleged over eight million dollars as setoff.' 3 7 The single entity theory was based on the idea that the Cuban branches were the property of the home bank and therefore plaintiff owed compensation to defendant for conversion. This theory included recovery for the asset as a going concern. After discussion of both theories, the lower court stated that it mattered little whether the claim was posited on either of these two theories, or on a reverse condemnation theory or on an alleged violation of international law theory 3 ' because Chase was entitled to "full, fair and prompt recompense" in any case. ' 134 505 F. Supp. at 447. This award was in accordance with the idea that defendant would receive compensation only if and to the extent that the events which led to those losses were actions of the Cuban Government in violation of international law, typically including confiscation, and the chilling of the value of the asset prior to seizure which occurred when confiscation became a foreseeable certainty. Id. at 447-48. Therefore, the lower court made no award for losses resulting from secular change in Cuba. Id. The district court decided to award damages on the basis of the theory that yielded greater damages, the conversion or single entity theory.14 0 This decision was affirmed with modifications on appeal.1 4 ' The conversion theory involves nine items of damages. Banco Nacional and Chase agreed that there should be set-off for stated capital, unremitted profits, and contribution to retirement and thrift incentive plans, although they disagreed as to the amount that should be allowed for each.
14 2 Banco Nacional disputed Chase's demand for a set-off for unearned discount, reserve for taxes, charged-off loans, reimbursement to personnel for losses suffered, banking houses and real estate appreciation over book value, and going concern value or goodwill.
The lower court rapidly disposed of the issues of unearned discount, reserve for taxes, charged-off loans, and reimbursement for personnel for losses. Stating that unearned discount 43 was not an asset of the branches until actually earned, the lower court refused set-off for that item. 44 Reserve for taxes was also denied as an item of damages.' 45 The federal district court found that this was a reserve for taxes already incurred but not yet paid. The Cuban Government was therefore due this item in any event. A third item, charged-off loans, also was denied defendant as set-off.' 46 This item was based on losses arising from uncollectible loans made by the bank prior to the confiscation. Because Chase had not been able to collect on these loans in the past, the court refused to assume that Banco Nacional had collected or would in the future be able to collect such loans, absent any evidence to that effect.
14 7 The fourth item disallowed by the court was reimbursement to personnel. The district court refused set-off for any claim that originally belonged to a third party and was acquired by a defendant in anticipation of litigation. The rationale offered for this decision was that it might increase claims against foreign states and nullify the Act of State Doctrine.' 14 This concern overshadowed the moral and possibly legal obligation of Chase to reimburse its employees.' 49 The books and records of Chase Manhattan Bank indicated that 140 505 F. Supp. at 453. 141 658 F.2d at 880 n.9. 142 505 F. Supp. at 454-58. 143 "Unearned discount" is defined by the court as prepaid interest by borrowers not earned by the bank as of the date of the taking, but which would be earned over the balance of time for the loans outstanding. Id. at 458. [tihe general rule is that, where one is employed or directed by another to do an act in his behalf, not manifestly wrong, the law implies a promise of indemnity by the principal for damages resulting from or expenditures incurred as a proximate consequence of the good faith execution of the agency.
four million dollars should be allocated as capital to the Cuban branches.
1 50 This figure was reduced by $391,000 that Chase was able to recover on certain bonds.' 5 ' Plaintiff sought to further reduce the capital set-off by deducting loans made by Chase's Cuban branches to Cuban companies, which were guaranteed by parent corporations in the United States. The theory used by Banco Nacional was that Chase could recover from the U.S. guarantors. This idea was rejected by the lower court because it assumed that Banco Nacional collected the debts when it seized the bank branches.' 52 In addition, Banco Nacional sought a reduction in capital set-off for unrecorded depreciation in the market value of the branches' securities.' 53 Though testimony was introduced on this issue, the district court found the evidence too speculative and therefore denied Banco Nacional a reduction for this amount.
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The four million dollar capital figure was increased by almost one hundred thousand dollars for an overdraft by the branches existing at the time of the nationalization. An additional six hundred thousand dollars was added for payments by Chase to beneficiaries of over two hundred international letters of credit seized. Thus, the total set-off allowed for capital was $4,370,720. The lower court also allowed Chase to write up its banking and real estate assets from their depreciated value to that of an appraisal made some six months prior to nationalization. On appeal, the Second Circuit accepted as a given that Chase was entitled to net asset value.'
56 The appellate court noted that despite Banco Nacional's statement in "its brief that Chase's Cuban property 'was actually worthless,' we do not understand Banco Nacional to contend that Chase is not entitled to some compensation for at least the book value of its Cuban assets."' 57 The court thereafter focused on whether the award should include going concern value of the Cuban branches.
The lower court discussed going business value at length. The district court awarded compensation on a going concern basis "rather than merely at the value of the sum of the constituent parts."1 58 The rationale offered for this decision was that the Cuban Government continued to use the banks as banks. Banco Nacional made the expropriated banks part of the national banking system. 1 59 Having decided the threshold question concerning going concern value-that an award should in fact be made-the lower court proceeded to actually determine the going concern value of Chase's branches. The district court distinguished going business value from goodwill, stating that going business value is that price which a knowledgeable purchaser, trading with a seller at arm's length ...will pay for the right to continue a going business, and to receive the income stream or cash flow which that business will generate for the foreseeable future.
Goodwill, on the other hand, is the pure dollar value of the right to receive the stream of income after the necessary capital has been invested to enable the purchaser to continue in the business. It is the "premium" which the purchaser of a profitable business pays, over and above the value of the tangible components necessary to the operation of the business. 16 0 The lower court considered goodwill plus capital and physical assets to constitute going business value. The district court made the determination of set-off for going business value by multiplying a weighted average deposit figure for 1950-60 by three and one-half percent.
16 1 The court considered a variety of other methods. Charles Agemian, a former Executive Vice-President and Comptroller General of Chase, suggested that the going business value be determined as the average of the figures resulting from the use of two different methods. The first method was based on a percentage of deposits, a five year average of deposits multiplied by five percent. In contrast, the second was based on a multiple of earnings. Under this method, the reported earnings of the branches over five years were multiplied by ten. The district court rejected Agemian's average of these two methods as arbitrary, and proceeded to further examine the two methods. ' 62 Both methods included figures from the prerevolutionary years, thereby ignoring the depressing effect that the Cuban Revolution had on banks. The district court thought it important that only the 1959 and 1960 figures be considered, because much of the decline in value did not result from violations of international law. Furthermore, the multiples of five percent for the deposit method and ten for the earnings method were considered to be without a sufficient rational basis.
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Agemian offered a third calculation, as confirmation of the average of his other two methods, based on straight capitalization of earnings. Average earnings were multiplied by twenty, a figure which the court rejected as "inappropriately high."' 164 Agemian's multiples were based on four banks Chase had acquired, none of which the court found adequately reflected the worth of the Cuban branches. In addition to Agemian's testimony as to going concern value, the court also examined a report by a management consulting firm, Thomas H. Barton & Company. The Barton report made its calculations based on expected deposit and earnings growth. The report was based on an assumption of "normal business patterns."' 166 Because of this assumption, the district court rejected the Barton report. 16 7 What the district court finally chose as its valuation method for going concern value was a three and one-half percent multiple of the weighted average deposit figure for 1959-60. The three and one-half percent figure was determined arbitrarily by Judge Bryan, who originally heard the case. Support for this figure, however, is found in the Foreign Claims Settlement Commission's decision in the Chase case.
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The FCSC chose to multiply the average deposits by three and one-half percent although they used the average deposits over a five year time period rather than just for the 1959-60 period. Thus, the position adopted by the district court was similar to that taken in prior treatment of the case.
The district court basically chose a valuation system of book value plus a percentage of the deposits. The three and one-half percent multiple seems logical in this case. Arthur Dewing dealt with the determination of such a percentage in his two volume work, Ftiancial Policy of Corporations.1 69 He stated, If the bank is old, and has had a record of honorable dealings in the community and a long-sustained earning power, then this percentage may be as high as 5% or one-twentieth of the deposits. If, on the other hand, the bank was only recently founded, is known to have an incompetent management, no increment of value may be given for the deposits. 170 Considering the circumstances in this case, the three and one-half percent figure seems valid for the 1959-60 era. Chase was a wellrespected bank, though the political climate was in too much turmoil for an extremely high award to be made. Thus, the actual system of valuation used by the court appears acceptable.
On appeal, the Second Circuit refused to allow set-off based on going concern value.' 1 7
The appellate court took what it considered to be a more realistic approach to the case. Stating that the lower court's "view takes insufficient account of the acknowledged state of the Cuban economy following the revolution,"' 172 the Second Circuit went on to discuss 166 505 F. Supp. at 461.
167 Id.
In the Matter of the Claim of the Chase Manhattan Bank, N.A., F.C.S.C., Decision No. CU-6295 (Oct. 20, 1971 76 The court took a more liberal view-that the fact that it was the Cuban Government's actions that reduced the banks' worth should not be considered. This holding is in keeping with de Ar6chaga's idea that the gain to the nationalizing state should be determinative. 1 77 He stated that "there is no duty to compensate for loss of good will when the abolition of free market conditions of competition nullifies the value of this intangible asset."' 78 This statement is, in effect, a synopsis of the Second Circuit's rationale for refusing set-off for going concern value in the instant case.
The appellate court accepted the amount determined by the lower court to be going concern value without discussion. Presumably, this implies acceptance of the lower court's actual valuation figure for going concern, because the Second Circuit reduced the lower court's award by $1,426,600-the amount originally awarded for going concern value.1
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The lower court awarded almost seven million dollars as set-off to Chase.
180 Because Chase conceded indebtedness to Banco Nacional of some $9,794,020, after the lower court set-off was subtracted, Chase owed Banco Nacional $2,889,150.18i It is important to note that the lower court never added up the figures or stated that Chase owed Banco Na- cional almost three million dollars. The lower court appeared reluctant to admit that a U.S. bank was being placed in such a position. The Second Circuit showed no such reluctance, openly stating that judgment should be entered for Banco Nacional in the amount of $4, 315,750.182 The federal district court also refused to award pre-judgment interest on the money Chase owed Cuba. The Banco court stated that under Erie 1 83 principles, the determination of an award was to be made under New York law. 1 8 4 In New York, the state courts ordinarily only "award pre-judgment interest on money from the time when the money becomes due and payable."' ' 8 5 Because 31 C.F.R. § 515186 expressly prohibits any payments to Cuba, the debt was at no time payable. Thus, the lower court awarded no interest. The Second Circuit left the interest issue confused, dealing with the issue in one sole phrase. It stated that "[w]e remand for entry of judgment for Banco Nacional in the amount of $4,315,750, plus such pre-judgment interest as may be appropriate."' ' 8 7 This phrase hints at the idea that interest may be awarded in spite of the lower court's decision. The interest issue is very important because if disbursement were permitted, the interest would more than double the four and one-third million dollar debt owed Banco Nacional.
In conclusion, this case represents a break-through in the Cuban expropriation cases, as one of the first cases in a U.S. court in which an actual value has been assigned to property expropriated by Cuba. Although the lower court awarded "full compensation," it refused to blindly follow the U.S. bank's valuation figures. The district court closely scrutinized the methods available and arrived at what it thought to be a reasonable figure. The Second Circuit refused to follow the traditional U.S. view of compensation. Though the court stated it was awarding both "appropriate and full compensation,"' ' 8 the court certainly does not seem to have awarded what the United States has traditionally considered to be "full" compensation. By denying award for going concern value, the appellate court, in effect, refused to follow the Chorzow Factory case. Instead of following the traditional U.S. view that compensation should be in terms of value to the original owner, the Second Circuit chose to make its award in terms of value to the taker. With its decision, the Second Circuit chose to follow a more liberal viewpoint 182 658 F.2d at 894. "Payment is to be made in accordance with 31 C.F.R. Part 515, to await such disbursement as may be permitted by the appropriate authorities." Id.
183 Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938 than U.S. courts had previously done. The Second Circuit, however, had a strategic advantage in the instant case which should not be ignored. As noted previously, any amounts recovered by Cuba in actions in the United States are currently frozen pursuant to 31 C.F.R. § 515.189 Thus, the ultimate responsibility for paying Cuba the $4.3 million does not rest with the Second Circuit Court of Appeals. Because further congressional action is necessary before payment will be made, the Second Circuit can espouse a liberal viewpoint without bearing ultimate responsibility for the action. Therefore, although this case purports to award Banco Nacional de Cuba over four million dollars, until the congressional freeze on assets is lifted no payment will be forthcoming.
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